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Trademar k Judges.

Opi ni on by Seeherman, Admi nistrative Trademark Judge:

Pal | adi um Books, Inc. has appealed fromthe final
refusal of the Trademark Examining Attorney to register
CYBER-KNI GHT as a tradermark for “rol e playing gane
equi pment in the nature of game book manuals” in Cass 28.1
Regi stration has been refused pursuant to Section 2(d) of

the Trademark Act, 15 U S.C. 1052(d), on the ground that

! Application Serial No. 75/199,600, filed Novenber 18, 1998,
and asserting first use and first use in comerce in August 1990.
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applicant’s mark so resenbles the foll ow ng nmarks,
previously registered by the sane individual, that when
used on applicant’s goods, it is likely to cause confusion
or m stake or to deceive:

CYBERKNI GHT, registered for

“entertai nnent services, nanely, a
continuing children’s show distributed
over television, cable, satellite,
radi o and gl obal conputer information
net wor ks; el ectronic publishing
services, nanely publication of text
and graphi c works of others on CD- ROV
featuring children’s entertainnent;
production and distribution of notion
pi ctures, publication of books and
nmagazi nes, television show production,
t el evi si on show progranmm ng, and

vi deot ape production”;? and

CYBER KNI GHT, registered for notion
picture filnms featuring adventure
stories.?

Appl i cant and the Exam ning Attorney have filed appea
briefs. Applicant did not request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forthinInre E. |I. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of

confusion analysis, two key considerations are the

2 Registration No. 2,162,346, issued June 2, 1998.
® Registration No. 2,234,446, issued March 23, 1999.
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simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the marks, they are essentially
identical. Although applicant’s mark has a hyphen between
t he words CYBER and KNI GHT, and the registered nmarks are
depicted in one case as two words and in the other wwth the
wor ds tel escoped, these slight differences are not
significant in terns of the appearances of the nmarks, and
they do not affect the identical pronunciation, connotation
and comrercial inpression of the marks.

The fact that the marks are identical "weighs heavily
agai nst applicant.” In re Martin's Fanous Pastry Shoppe,
Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984).
When the marks in question are identical, their
cont enpor aneous use can lead to the assunption that there
is a conmmon source "even when [the] goods or services are
not conpetitive or intrinsically related.” 1In re Shell GOl
Co., 992 F.2d 1204, 26 USPR2d 1687, 1689 (Fed. Cir. 1993).
Thus, when nmarks are identical, it is only necessary that
there be a viable rel ationship between the goods or
services in order to support a holding of |ikelihood of
confusion. In re Concordia International Forwarding Corp.,

222 USPQ 355 (TTAB 1983).
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Bearing this in mnd, we turn then to a consideration
of the goods and services of applicant and the registrant.
Appl i cant argues that the goods and services are different
because applicant’s rol e-playing ganmes are ai ned at
teenagers and young adults, not children, while the
registrant’s services are children’'s tel evision shows or
novies. As a result, applicant asserts that there would be
no overlap in the consuners of the respective goods and
servi ces.

We need not deci de whet her teenagers (part of the
consum ng group for applicant’s goods) woul d be consi dered
children and/ or whether the “children’s show and
“children’s entertai nnent” identified in Registration No.
2,162, 346 woul d enconpass an audi ence of teenagers.® This
is because the registrant’s services are not restricted to
children. Registration No. 2,162,346 includes in its
identification “production and distribution of notion
pi ctures, publication of books and nmgazi nes, television

show productions, television show progranmm ng,” while

* The Examining Attorney contends that because there are no
[imtations on the classes of consuners for applicant’s goods,

t hey nust be presuned to include all potential custoners.

Al though this statenent is correct in the abstract, we can
assume, fromthe very nature of the goods, that applicant’s role-
pl ayi ng gane book manual s woul d not be sold to or used by young
children, in the sane way that we can assume, by the very nature
of the product, that |iquor would not be purchased or used by
chil dren.
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Regi stration No. 2,234,446 is for “notion picture filns
featuring adventure stories.” As a result, we nust deem

t hose services to include the production of notion

pi ctures, books and television shows directed to persons of
all ages, including teenagers and young adults.

I n support of his position that the goods and services
are related, the Exam ning Attorney has nade of record
several third-party registrations generally enconpassing
publ i cati ons and such services.®> The nost relevant are
Regi stration No. 1,902,684 for, inter alia, “books for
children and teens” and “entertai nnent services in the
nature of a television series”; Registration No. 2,074, 960
for, inter alia, “comc books,” “ role playing ganes,” and
“entertai nnent, nanely, the production and distribution of
notion pictures, television prograns and pl ays”;

Regi stration No. 2,425,175 for a “series of fiction books”
and “entertai nnent services, nanely, a series of science
fiction television prograns”; Registration No. 2,393,115
for, inter alia, “series of fictional books” and

“entertai nment, nanely a continuing news and entertai nnment

® The Examining Attorney also submitted certain third-party
applications. W have given these applications no consideration,
because they have no probative value in our determnation of

I'i keli hood of confusion, being evidence only of the fact that
they were fil ed.
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show concerni ng angel s, adults and children, distributed
over television, satellite, audio and video nedia.”

Third-party registrations which individually cover a
nunber of different itenms and which are based on use in
commerce serve to suggest that the |isted goods and/or
services are of a type which nay emanate froma single
source. See Inre Albert Trostel & Sons Co., 29 USPQ2d
1783 (TTAB 1993).

Moreover, it is common know edge that there is a
mer chandi si ng rel ati onshi p bet ween books, ganes, novies and
tel evision prograns. Books are often adapted into novies
or television prograns, while nanes of novies, or of
characters in novies, may becone trademarks for ganes,
books or television series, and a ganme nane nay becone the
title of a novie.
As a result, consuners view ng applicant’s nmark
CYBER- KNI GHT for rol e-playing ganme nanuals are likely to
believe that there is an association or connection as to
source, such as through a |licensing agreenent, when they
see the virtually identical marks CYBER KNI GHT for notion
picture filns featuring adventure stories and CYBERKN GHT
in connection with the production and distribution of

notion pictures, publication of books and nagazi nes,
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t el evi si on show production, television show progranm ng,
and vi deot ape producti on.

In reaching this conclusion, we have consi dered
applicant’s argunent that the consuners of role-playing
ganes “conprise an insular group of devotees who are
extrenmely sophisticated in their know edge of the conpanies
t hat produce these ganmes and in their choices as to whose
ganes to purchase.” Brief, p. 3. Wile this nay be true,
it isdifficult to see how even a discrimnating purchaser
woul d note the differences between the virtually identi cal
mar ks CYBER- KNI GHT, CYBER KNI GHT and CYBERKNI GHT, or assune
t hat CYBER-KNI GHT represents a source different fromthat
of CYBER KNI GHT or CYBERKNI GHT si nply because of the hyphen
in applicant’s mark. In fact, because applicant’s goods
may be sold in different venues fromthe registrant’s
services (applicant states that it narkets its products
primarily through bookstores, gam ng stores and mail order,
brief, p. 5), consunmers woul d not have the opportunity to
make a side-by-side conparison of the marks. Although we
believe it is unlikely that consuners will note whether
CYBER-KNI GHT is depicted with or without a hyphen, if they
were to notice this mnor difference they m ght well

ascribe the difference to the fact that the mark was bei ng
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used in connection with a different medium e.g., a notion
pi cture.

We al so note that there is no evidence of third-party
use or registration of the mark CYBER KNI GHT/ CYBERKNI GHT
Thus, we nust regard the regi stered marks as strong marks
which are entitled to a broad scope of protection.

Applicant points out that there is no evidence of the
fame of the registrant’s marks. Such evidence is difficult
to produce at the ex parte exam nation |level, and the | ack
of such evidence, although not a factor favoring a finding
of Iikelihood of confusion, certainly does not mlitate
agai nst such a finding. In other words, the |ack of such
evi dence nust be considered neutral in ternms of our
anal ysi s.

Finally, applicant points out that there is no
evi dence of actual confusion in the record. Aside fromthe
fact that such evidence is difficult to obtain, this is an
ex parte proceeding, and therefore we have had no
opportunity to hear fromthe registrant as to what his
experi ence has been.

Deci sion: The refusal of registration is affirned.



